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Held 


invitee of a co-owner 
nultiple family dwelling 
ecupies an apartment in 
velling is not an invitee 
common hallways under 
ners’ control but merely 
isee to whom they owe 
the duty of disclosing 
1. dangers and refraining 
villful or wanton acts of 
nce. 


cial guest rule as to lia- 
ipplies where one is the 
of a co-owner in a mul- 
amily dwelling just as 
case of a private home. 


d from an opinion by 
, J. S. C. rendered Sept 
Appellate Div. Taneian 
igian and Najarian. For 
George J. Kaplan 
Steisel, atty). For re- 
Elmer J. Bennett 
er, Gilmour & Dwyer, 
Imer J. Bennett and 
Beggans, of counsel). 


judg- 
ered on 
close 


ff appeals from a 
defendants ent 
its’ motion at the 
invited by her 
Najarian, wife of 
Charles Najarian, 


tor a soc- 


ff was 
irginia 
idant 
arian home for 
She accepted, the 
vith the Najarians, and 
fell on the stairway 
second to the first floor, 
injuries for whicl 
ligence is alleged in t 
properly light 
The premises ¥ 
family four story 
defendants Charles 
nd Kisrof Meghrigi 
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dility should not ap- 
lal guest of a resident 
-owner of a multiple 
lling with regard to 
nN stairway and halls 
Ontrol of the owners. 
being a social guest 





of a co-owner, was therefore a 
licensee to whom the defendants 
owed only the duty of abstaining 
from willful or wanton acts of 
negligence. 

laintiff also contends the trial 
court in deciding the issue, ap- 
plied an erroneous principle of 
law. Assuming this to be so, it 
does not vitiate the judgment. 
If the trial court correctly de- 
cided the issue, it is immaterial 
whether the decision was based 
on a correct or erroneous prin- 
ciple of law. The question pre- 
sented on review is the propriety 
of the judicial action taken be- 
low, not the soundness of the 
reason which prompted it. 

Affirmed. 


State Bar Ass'n Asks 
Naming of Vanderbilt 
To Vinson Post 


The New Jersey State Bar As- 
sociation is urging President Eis- 
enhower to appoint New Jersey’s 
Chief Justice Arthur T. Vander- 
bilt to the U. S. Supreme Court 
vacancy created by the recent 
death of Chief Justice Vinson. 

The action was recommended 
by Edward T. Curry of Camden, 
State Bar Association president, 
in a letter to Mr. Eisenhower. 
The letter was written, Curry 
said, at the direction of the State 
Bar Association’s Board of Trus- 
tees. Curry’s letter said: 

“The task which you have in 
the filling of this vacancy is a 
matter of great public interest, 
as Well as a matter of particular 
concern the legal profession. 
He has had a broad experience 
in every phase of the practice of 
law. His experience as a teacher, 
professor and a Law School dean 
demonstrates his background of 


to 


legal learning and legal philoso- 
hy 

“His current writir in the 

field of admin ration al courts 

and the Sasa wate of legal 
practice are without parallel 

“His past and present activ- 

ities in the American Bar Asso- 

‘lation shows the Bar's acknow- 

ledgement of him as one of the 

yutstanding members of the 

profession. 

task which 

moderniza- 

system of New 

nationwide 

recall to 

t the trial cal- 

sey are now 

tatus which 

y other state 

Chief Justice 


Supreme 


it ual adminis- 
l to our Court 
syste nwide approval. His 
ypinions as a member of that 
Court a! sta theses of 





ms Of mMan- 


greatly 
liberalizat ion of 
ederal procedure 
1 the codification of 
1 procedure. 
is pleased to be 
for your considera- 









ion a man who has done so 
much for the public and for the 
ezal profession, and a man who 
would bring to the Supreme 
Court of the United States a 

und legal philosophy together 





a broad understanding of 
the problems of mankind. 

“We realize that in making 
this suggestion, New Jersey 
would suffer a great loss, but we 
believe the nation would receive 
a great benefit.” 





Amendments To Rent 
Control Regulations 


CHANGE NO. 1 
SUBJECT: Supplements, Amend- 
ments and Modifications of 

Rules and Regulations Pro- 

mulgated under the State Rent 

Control Act of 1953 (c. 216, P. 

L. 1953) 

Pursuant to the authority 
vested in me under Section 7 of 
the above law, I hereby make 
the following supplements and 
amendments to, and modifica- 
tions of, the Rules and Regula- 
tions dated August 1, 1953) 

(Where only a word is chang- 
ed, it is bold faced to indicate 
the change. The emphasis is not 
part the amendment or 
change) 

1. Section 1, Article II, Part I 
is hereby supplemented to in- 
clude the following: 





of 


(a-1) “Appeal’, “Appeals” or 
“Review” means a review of an 
order or determination of an 
agency by a review board or an 


action brought in a county dist- 
rict court for a review of an 
order or determination of an 
agency review board and for 
the purposes hereof shall in- 
clude an application for review 
filed with the review board or a 
complaint filed in a county dist- 
rict court for these purposes. 

2. Section 3a), Article III, 
Part I is nereny amended so that 
the sentence reading “This ex- 
ception sh only apply from 
June 1 to September 30 inclusive 


or 


all 


in summer housing and from 
December 1 to March 31, inclu- 
sive, in the case of winter re- 
sort housing” shall be changed 
to read This exception shall 
only apply from June 1 to Sept- 
ember 30, inclusive in summer 
resort housing and from Decem- 
ber 1 to March 31, inclusive, in 
the case winter resort hous- 
ing”. 

3. Section 10, Article IV, Part 
I is hereby amended so that 
the sentence reading: “Any such 
decrease without an order auth- 
orizing same shall constitute a 


decrease in rent and on applica- 
tion by the ten: ant or on its own 
initiative hall be changed to 


read: “Any such decrease with- 
out an order authorizing same 
shall constitute an increase in 
rent and on application by the 
tenant or on its own initiative 
(Continuec page 3, col. 4) 





Gildea Named Supreme 
Court Clerk 


Warwick Chosen As Deputy Clerk 











John H. Gildea, a member of 
the Bar and former deputy clerk 
of the Supreme Court, was nam- 
ed Clerk of the Court to succeed 
Charles K. Barton whose term 
as clerk expired a 1, and who 
did not ppointment. 

Gildea’s pec sition in the 
court system was as Sergeant-at- 
Arms of the former Court of 
Errors and Appeals. He was ap- 
pointed that post in 1925 and 
in 1934 assumed the duties of 
calendar and docket clerk in that 
court. When the court system 
was reorganized in 1948, Gildea 
was named Sergeant-at-Arms 
and deputy clerk of the present 
Supreme Court 

Gildea’s appointment as Clerk 
was made by the Supreme Court. 


The appointiv 
ferred from 


e power was trans- 
Governor to the 


the 
1€ 


Court after 1948 
The Supreme Court also an- 
nounced that Lester E. Warwick, 


who has been deputy clerk of the 
Appellate Division, has been 
named as Gildea’s successor as 
deputy clerk of the Supreme 
Court. 








Copy: : Twenty Cents 





Analysis of Changes in The Revision of The Rules 
Governing The Courts 





Prepared by 
The New Jersey Law Institute 


Rule 4:44-1. Openings. This 
rule is rewritten to state ex- 
pressly that plaintiff makes his 
opening statement ffirst, fol- 
lowed immediately by the de- 
fendant. 

Rule 4:44-2. Oral Testimony. 
Paragraph (a) is amended to 
require that in jury trials the 
opening and closing statements 
are to be recorded, but not in- 
cluded in an appeal transcript 
unless they are involved in the 
appeal. 

Paragraph (b) is new and 
permits the stenographic testi- 
mony of a deceased or absent 
witness to be used at a new 
trial. 

Rule 4:45-4. Proof of Records 
in Office of Rent Control Agen- 
cies. Amended to replace refer- 
ence to “Area Rent Director” 
with “any rent control agency 
of this State or of the Federal 
Government.” 

Rule 4:52-1. Instructions to 
Jury; Objection. Amended to 
provide for opportunity to make 
objection “in open court” but 
out of the “presence of the jury.” 

Rule 4:54-1. References. Ob- 
solete provision dealing with 
Advisory Masters is deleted. The 
last sentence of former Rule 
3:53-1, superseding the author- 
ity of Commissioners, Exam- 
iners and Special Masters, is 
deleted as a duplication of Rule 
1:21-3. 

“ Rule 4:55-9. Search Fees. Par- 
agraph (b) is amended to pro- 
vide 30 days’ notice of applica- 
tion for search fees is required 
only in tax foreclosures by a 





7 Appoint State Bar 
Workmens Compensation 
Committee 


Edward T. Curry, President 
of the New Jersey State Bar 
Association has announced the 
appointment of the member 
the  Association’s Workmen’s 
Compensation Committee. 

Arthur C. Gillette of Newark 
has been requested to serve 
Chairman for another year and 
has epted. The other mem- 
bers are: 

Martin J. Brady, Meyer 
stein, Nathaniel W. Fr 
W. Reading Gebhardt, 
Lawrie, Jr., Sara M. Lew 
J. Meehan; Richard D. Porter, 
Edward V. Ryan, Milton M. Un- 
ger, Mortimer Wald, Herman M. 
Wilson and Stuart A. Young, Jr. 


S ol 


as 
acc 


Bron- 
anzblau 
Andrey 
, John 


itt 


Bar Still Seeking Counsel 
For Alieged Communists 


The Philadelphia Bar Associa- 
tion continued efforts to obtain 
counsel for nine alleged Com- 
munist Party functionaries 
rested six weeks ago by Federal 
Bureau of Investigation agents 
in Pennsylvania and Southern 
New Jersey. 

Arraignment of the nine de- 
fendants was postponed for the 
fifth time at Philadelphia by 
United States District Judge Al- 
lan K. Grim. He said the bar as- 
sociation has been ‘working in- 
dustriously”* to obtain counsel 
for the defendants. All are 
charged with conspiring to teach 
and advocate forceful over- 
throw of the Government. 

Grim said he was “fairly sure” 
the men would have counsel by 
the next date for arraignment. 


aur- 


plaintiff other than a munici- 
pality. 

Rule 4:56-1. Entry of Default 
on the Docket. Paragraph (a) 
is amended to provide for a 
formal written request for the 
entry of default. The deletion 
of the six-month requirement 
involves no change since the 
same provision is embodied in 
Rule 4:56-2(c). 

Paragraph (b) is new, and 
prescribes the form and content 
of the affidavit to be furnished 
in support of the request for 
default. While it requires that 
the affidavit be executed by the 
attorney for the moving party, 
that requirement would not ap- 
ply when a party appears pro se. 

Rule 4:58-3. Motion (for Sum- 
mary Judgment). Amended to 
expressly state the existing re- 
quirement that briefs be sub- 
mitted. 

Rule 4:60-6. Recourse by Some 
Judgment Debtors against Other 
Judgment Debtors. The first part 
of the rule is amended to cor- 
rect the grammatical structure. 
The rule is also amended to pro- 
vide that when one debtor pays 
a judgment and applies to se- 
cure the benefit and control of 
it to compel payment or contri- 
bution from other judgment 
debtors, the revival shall be ef- 
fective from the date of revival. 

Rule 4:62°1. Clerical Mistakes; 
Oversights and Omissions. The 
rule is amended to provide that 
errors corrected on a party’s ap- 
plication may be with or with- 
out costs, and on terms. Insofar 
as the rule appears not to permit 
correction of errors pending ap- 
peal, it is not in harmony with 
the corresponding criminal rule, 


3:7-14, and at least partially in 
conflict with the last sentence 
of Rule 1:6-6, which authorizes 


correction of omissions or mis- 
statement by the lower court. 

Rule 4:62-2. Mistakes, etc. Re- 
lief from Judgment or Order. 
Amended to expressly state the 
existing requirement that the 
motion be made with briefs. 

Rule 4:65-2. Disqualification 
of Judge. This is a new rule ex- 
pressly preserving J.S. 2A:15- 
49 and 50, which provide for 
disqualification of a judge by 
reason of relationship to a 
party, interest, prior opinion, 
former representation, etc. 

Rule 4:67-3. Interlocutory In- 
junction; Motion. Amended to 
express the existing require- 
ment that briefs submitted. 

Rule 4:68-5. Allowance to Re- 
-eivers and Attorneys; Sharing 
of Compensation. Amended to 
include accountants. Amended 
to permit sharing of compensa- 
tion with partners. Amended to 
obviate description of the shar- 
ing agreement when it is as be- 
tween partners or professional 
associates in his employ or in 
the employ of his firm. 

Rule 4:68-10. Destruction of 
Records in Receivership, etc. 
This is a new rule expressly 
authorizing an order permitting 
the destruction of records. The 
order may be made at discharge 
or thereafter, and, if need ap- 
pears, may require microfilm 
copies to be made before de- 
struction. The ter apply to 
any receiver or trustee, perma- 
nent or temporary, whether ap- 
pointed pursuant to statute or 
the general equity power. 

Rule 4:74-4. Supplementary 
Proceedings. Amended to auth- 
orize petition and order for dis- 
covery of assets, as provided for 
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REAL PROPERTY — CONDEMN- 
ATION—An owner of property 
has no cause of action against 
an agency which is the alter 
ego of the state, such as the 
Turnpike Authority, for dam- 
ages to his property from the 
taking thereof by the agency, 
except through condemnation 
proceedings 
Digested from an opinion by 

Brennan, Daniel, J.S.C. rendered 

Sept. 8, 1953. Appellate Div. 

Muszynski v. N. J. Turnpike Au- 

thority. For appellant—Louis J. 

Greenberg (Samuel M. Cole, 

atty). For respondent—Ward J. 

Herbert. 

Plaintiff appeals from a dis- 
missal of her complaint. 

Plaintiff's complaint was for 
alleged damages to her property 
arising out of the taking of her 
lands by defendant. The action 
sought damages independent of 
any other right she would have 
for the taking by the defendant 
by way of condemnation. Nego- 
tiations for the acquisition of 
this property without the obli- 
gation to condemn had been en- 
gaged in without avail. Defend- 
ant then instituted condemna- 
tion proceedings. The question 
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is whether plaintiff may sue for 
damages separate and apart 
from those she would take by the 
condemnation process. 

Held: In Miller v. Port of New 
York Authority 18 N. J. Misc. 
601, Justice Ackerson, then a 
Circuit Court Judge, held that 
the state cannot be sued without 
its consent where no provision 
to the contrary exists in the con- 
stitution or by special enactment, 


that the construction of roads 
is one of the primary govern- 
mental functions of the state, 


that the Port of New York Au- 
thority was the alter ego of the 
State and that there could be no 
recovery against it except on the 


basis of the condemnation pro- 
cess where negotiations had 
failed. The opinion indicates 


substantial research by the Court 
on the question to whether 
or not there was any ground for 
recovery except on the basis of 
condemnation. The Court de- 
cided that question in the nega- 
tive and that decision is 
trolling. The defendant here is 
in the same category as the Port 
of New York Authority. 

There is a remedy open to the 
aggrieved party the action of 
the authority is de- 
layed. The aggrieved party may 
condemnation by a pro- 
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INDEPENDENT CONTRACTOR 
—NEGLIGENCE — An inde- 
pendent contractor is not lia- 
ble for injuries sustained in 
an area and through an in- 
strumentality outside the 
sphere of his service and over 
which he has no_ control, 
though he may have at an 
earlier point had control of 
the instrumentality 

NEGLIGENCE — VOLUNTEERS 
—One who voluntarily assumes 
a duty or service which the 
law does not impose on him 
is liable for negligence in the 
discharge thereof but the lia- 
bility extends .only to negli- 
gence in the performance of 
the duty assumed and to in- 
juries proximately resulting 
therefrom. 


AMENDMENT NEGLIGENCE 
—Amendment adding charge 
that the injuries sued on were 


the result of primary negli- 
gence of the employer’ in 
failing to take proper precau- 
tions, where original action 


was based on respondeat su- 
perior, does not inject a new 
cause of action and is per- 
missible. 


NEGLIGENCE — The duty of a 
land owner to exercise reason- 
able care to render his prem- 
ises reasonably safe for in- 
vitees is limited to and coex- 
tensive with the scope, area 
and purpose of the express or 
implied invitation involved. 


Digested from an opinion by 
Ja ae | 4.D rendered Sept 2. 
1953. Appellate Div. Gudnestad 


R.R., and 
-Arthur J 
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Denopoulos 
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s los h coal from the 
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doc is transferred 
from the cars to barges for de- 
livery to designated ports. The 
transfer is effected by the use of 
a set of tressels or sloping run- 
Sa the edge of the dock. 





‘e brought one after 
the foot of one of the 
They are drawn up to 
itform at the top by a 
“pig” and the car emptied. The 
empty car then entrusted 
to a brakeman of the R.R. The 
empty car is then nudged off the 
platform by the next car to be 
unloaded, goes down the tressel 
by force of gravity and expends 
its momentum going up another 
tressel called a “kick back” then 
comes back down the “kick back”’ 
and switched to a track at 
ground level leading to a section 


ars al 


n¢ 1e! oO 





iS 


is 


of the yard where the empty 
cars are stored. Its motive pow- 
er down the kick back and over 


the ground track is derived from 


1 
The tressels were damaged in 


the South Amboy explosion in 
1950. The R.R. engaged 


and others 
tressels. Plaintiff 
work there in July. 
is injured on Septem- 
). Plaintiff had fin- 
for the day and de- 


itiff’s employer 
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work 








his tools in a small tem- 

1 ->n located near 
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back” to the empty car storage 
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yard. While undertaking to walk 
across this track he was struck 
by an empty car proceeding from 
the “kick back” to the yard in 
the control of defendant Gerb 

Seaboard Coal Dock Company, 
an independent contractor, takes 
charge of the loaded cars at the 
foot of the unloading tressel, 
operates the “pig” to draw them 
up the tressel, empties the cars, 
and then turns them over to the 
R. R. brakeman. 

Plaintiff sued the R.R., Sea- 
board and Gerba for his injuries. 
The j returned a verdict for 
Seaboard and Gerba, and a ver- 
dict for plaintiff against the R.R. 
The R.R. appeals and plaintiff 
appeals as to the verdicts for 
Seaboard and Gerba. 

The complaint and pretrial 
order originally alleged negli- 
gence of the R.R. as master of 
Gerba under the doctrine of re- 
spondeat superior. Amendment 
was allowed to charge primary 
negligence by the R.R. in failing 
to provide proper warnings and 
safeguards or watchmen for its 
invitees. 

Held: The proof indicates that 
Gerba was not an employee of 
Seaboard and that Seaboard had 


wry 
iy 


no control over the cars after 
they were unloaded. It is 
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Seaboard but of tl 
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rect. 
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Report on Nation-Wide Survey of Calendar 
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Conditions in State Courts Published 


4, report which for the first 


gives a nation-wide picture 
ngestion in the principal 
rial courts has been pub- 


y the Institute of Judi- 
dministration, Inc 
eldon D. Elliott, director 


nstitute and profe:sor of 


New York University, an- 


the findings of a survey 
yurts made during the 
months of 1953. Objec- 
he study was to develop 
tive information on de- 


bringing civil cases to 


n the 48 states 


Federal Government 
annual figures on the 
District Courts,’ Dr. 
said, “but no. similar 
tudy of this timely and 
problem has been done 
trial courts until now. 
to keep the information 
iate by annual re-sur- 


7 courts reported the 
number of months 
from the filing of civil 
the time of trial. The 
‘ride average was 11.5 
for jury cases and 5.7 
for non-jury cases. 


espect to jury cases, Dr 
iid, the delay generally 
in courts having juris- 
in heavily populated 
The average delay in 
having a population of 
n 750,000 is 22 months 
ties between 500,000 and 
opulation, the average 
3.7 months; for counties 
10.000 population, the 
time is 6.7 months 
n courts reporting aver- 
ys of 30 months or more 


cases were Supreme 
cings County, New York 
of Brooklyn), 53; Su- 


yurt, New York County, 
Borough of Manhat- 
Superior Court, Wor- 
ounty, Massachusetts 
rr), 42; Supreme Court, 
‘ounty, New York (Bor- 


Queens), 42; Superior 
ok County, Illinois 
, oa. 

Superior Court, Suffolk 

Massachusetts ‘Boston), 
erior Court, Hartford 
Yonnecticut (Hartford), 


lit Court, Milwaukee 
Wisconsin (Milwaukee), 
ior Court, Hillsborough 
New Hampshire (Man- 
30; and Supreme Court, 
unty, New York (Bor- 
Bronx), 30 





The Institute plans to conduct 
a similar study each year over a 
five year period and to publish 


parallel tables showing the 
changes, if any, from year to 
year. 

For New Jersey, the report 


shows Jury cases are reached in 
3!. months in Essex, 6 months 
in Hudson, and 5 months in 
Mercer while non jury cases are 
reached in 4!. minths in Essex, 
5 months in Hudson and 2 
months in Mercer. 


Members of the Institute, 
which maintains its headquart- 
ers at New York University, are 
lawyers, judges, and laymen in- 
terested in the improvement and 
modernization of the American 
-ourt system. Chief Justice Ar- 
thur T. Vanderbilt of New Jer- 
sey is president. 


Burlington Bar Asks 
Vanderbilt Appointment 
To U.S. Supreme Court 


The Burlington County Bar 
Association last week unanim- 
ously adopted a resolution urg- 
ing the appointment of Chief 
Justice Vanderbilt to the Su- 
preme Court of the United 
States to fill the vacancy created 
by the sudden death of Chief 
Justice Vinson. 


The resolution reads as fol- 


lows: 


“BE IT RESOLVED, by the 
Burlington County Bar Associa- 
tion, that this Association unan- 
imously recommend to President 
Dwight D. Eisenhower, Chief 
Justice Arthur T. Vanderbilt of 
the New Jersey Supreme Court, 
for nomination to the Supreme 
Court of the United States of 
America in recognition of his 
many years service to the Bench 
and Bar of the State of New 
Jersey, an outstanding trial 
lawyer, and former Dean of the 
New York Law School, and an 
able administrator as evidenced 
by his reorganization of the 
courts of this State. 


“BE IT FURTHER RESOLVED 
that copies of this resolution be 
forwarded to Hon. Alfred E. 
Driscoll, Governor of the State 
of New Jersey, and to Hon. Alex- 
ander Smith and Hon. Robert 
Hendrickson, United States Sen- 
ators from New Jersey, request- 
ing them to bring this matter 
to the attention of President 
Dwight D. Eisenhower.” 





Largest Title Plants in the State 


COMPLETE, COOPERATIVE 
STATEWIDE 
* 


New JERSEY REALTY TITLE 


INSURANCE COMPANY 


NEWARK 
TRENTON « HACKENSACK 
NEW BRUNSWICK 


Title Sewtce Exclusively 





SERVICE 








Judge Duffy To Address 
Hudson Bar 


Judge Paul J. Duffy, judge of 
the Hudson County Court, will 
be the guest speaker at the meet- 
ing of the Hudson County Bar 


Association, tonight. His topic 
will be “The Assignment of 
Counsel For Indigent Defend- 


ants In Criminal Cases”. 





Mortgagee's Affidavit 
Calling Bonus "Service 
Charge" Defective 


A mortgagee’s affidavit to a 
chattel mortgage which called a 
bonus a “service charge” was 
held not in compliance with the 
New Jersey statute because of 
its failure accurately to state the 
consideration for the mortgage, 
and mortgage was, there- 
fore, held void as against the 
mortgagor’s trustee in bank- 
ruptcy in In the Matter of Irene 
Leppert, individually and trad- 
ing as Hamburg Variety Store, 
Bankrupt, United States Court 
of Appeals for the Third Circuit, 
no. 10969, opinion by Chief Judge 
Biggs, filed August 10, 1953. 

In that case, there was a sub- 
stantial difference between the 
amount that was advanced on 
the mortgage and the amount 
alleged to be due, which differ- 


the 


ence was identified in the af- 
fidavit as a balance represent- 


ing a service charge in connec- 
tion with the making of the loan. 
The trustee contended that the 
identification as a “service 
charge” of a payment which was 
actually a bonus reveals an at- 
tempt by the mortgagee to con- 


ceal usury, although the mort- 
gagor knew the true nature of 
the “service charge”. 

The district court held that 
the phrase “service charge” 


could hardly have been misun- 
derstood by creditors, since the 
affidavit set forth the amount 
actually advanced and the 
amount to be repaid. The court 
on appeal, however, reversed the 
district court and ruled: 

One of the purposes of this 
kind of affidavit is to give cre- 
ditors of the mortgagor such in- 
formation will enable them 
to examine the mortgage tran- 


as 


saction for possible unlawful 
payments by their debtor to the 
mortgagee. See Graham Button 


Co. v. Spielmann, 50 N. J. Eq. 120, 


122, 24 A. 571, 572 (Ch., 1892). 
Did the affidavit in the instant 
case convey sufficient informa- 


tion to suggest to creditors the 


usurious and, therefore, unlaw- 
ful rate of interest admittedly 
charged the mortgagor by the 


mortgagee? A reading of the af- 
fidavit would have told creditors 
|the true amount actually ad- 
vanced to the mortgagor, but the 
phrase “service charge” in con- 
nection with the balance of the 


amount to be repaid might well | 


have been accepted by them as 


describing lawful compensation | 


for work done by the mortgagee 
or his agents on behalf of the 
mortgagor in arranging the 
loan. Moreover, the 
closes with the statement that 


the total sum to be repaid shall | 


bear “lawful interest” 
certain date. This reassuring 
phrase would have tended to 
support the impression that the 


'“service charge” was actually a) 


charge services other than 
the “service” of agreeing to a 
hazardous loan and that it was. 
therefore properly includible in 
the interest-bearing total to be 
repaid. In fact, however, further 
interest on the principal sum 
loaned would be unlawful once 
the bonus of $640 had been paid. 
And interest on the bonus itself 
| would also be prohibited. 


a 
tor 


We think that phrase “service | 


charge” is not an adequate sub- 
stitute for the terms “bonus” 
|“premium” or “commission” in 
describing an extra payment 
‘made for a hazardous loan. 


affidavit | 


from a} 


Rent Control Regulation Amendments 


(Continued from page 1) 


4. Section 5, Article VI, Part I} 
is hereby amended so that the| 
last part which reads: “—for a 
period not to exceed _ three 
months from the date of the 
filing of a certificate thereof” 
shall be changed to read: “—for 
a period not to exceed three 
months from the date of the 
filing of an application therefor”. 

5. Part II, Article I is hereby 
supplemented to include the fol- 
lowing: 

14. Where a party (‘applicant 
or responding party) is a non- 
resident of the county in which 
the housing space is located, the 
agency or review board shall re- 
quire such party to deliver to, 
and file with, the agency a power 
of attorney constituting and ap- 
pointing such agency or its suc- 
cessor as its true and lawful 
attorney upon whom may be 
served any county district court 
summons and complaint in any 
action instituted in such county 
district court to review the order 
or determination of such agency 
or review board. The agency on 
being served, pursuant to said 
power of attorney, with any 
summons and complaint in any 
such action in a county district 
court shall forthwith mail said 
summons and complaint to the 
defendant named therein at the 
address set forth in the applica- 
tion, answer, response or ap- 
plication for review. Any agency 
or review board shall not consid- 
er any application, answer, re- 
sponse or application for review 
of any party who is a non-resi- 
dent of the county in which the 
housing space is located until 
such party shall comply with the 
provisions of this section of the 
regulations. 

6. Section 4, Article II, Part III 
is hereby amended and supple- 
mented to read as follows: 

4. Any agency on receipt of a 
copy of an application for review 
to a review board shall transfer 
the file to the review board on 


| Obtaining a receipt therefor, and 





notice of such transfer shall be 
duly noted on its docket. 

5. Any agency or review board 
on receipt of notice that an 
order or determination is being 
reviewed by action in a county 
district court shall transfer the 
file to the county district court 
on obtaining a receipt therefor, 
and notice of such transfer shall 
be duly noted on its docket. 

6. Any county district court 
shall, on final disposition of any 
action instituted therein for re- 
view of any action, order or de- 
termination of any agency or 
review board, send a copy of any 
order or judgment finally dis- 
posing of the matter to the 
agency and review board and 
such agency and review board 
on receipt of such order or judg- 
ment shall make an entry there- 
of on its docket and thereafter 
the file shall be returned to the 
agency. 

7. Section 10, Article I, Part IV 
is hereby amended to read as 
follows: “Agencies and review 
boards shall obtain copies of any 
orders or judgments entered by 
any county district court in any 
action instituted in such court 
to review any action, order or 
determination of such agency 
or review board. The agency or 
review board on receiving a copy 
of any such order or judgment 
shall, in addition to filing same, 
attach a copy to the Registration 
Statement, if it affects the rent 
or services for any particular 
housing space under its juris- 
diction”. 

CHESTER K. LIGHAM, 
Director of the Office of Rent 
Control 
DATED: August 21, 1953 


ANNOUNCEMENT 
Joseph J. Turek, Norbert E. 
Turek and John S. Bender have 
formed the law firm of Turek & 
Bender for the general practice 
of law at 29 Broad Street, Eliza- 
beth. 





HAVE IT REPORTED — 


Examiner and Master 
of the Superior Court 
Notaries Public 





THE RECORD NEVER FORGETS 


LOUIS KABOT 


and Associates 


CERTIFIED SHORTHAND REPORTERS 
DEPOSITIGI SPECIALISTS 


24 COMMERCE STREET 
NEWARK 2, N. J. 
MArket 2-6645 
and MArket 2-6646 

















... Loss of Income 
to attorneys 


... Loss of Life 


* Group Life Plan— 


. . . Liability 


® NON-CANCELLABLE 








TRIPLE PROTECTION 


* Professional Disability Plan— 
$450,000.00 paid in claims 


for atforneys and their employees 
$158,000.00 paid in claims 


Protective Insurance— 
against professional errors 


The only Group Plans approved by the 
New Jersey State Bar Association 


‘JOHN A. COUCH, JR., & COMPANY 


1180 RAYMOND BOULEVARD 
NEWARY. 2, NEW JERSEY 
MARKET 3-3086 
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The Vacancy In The Supreme Court 





Temples and Tenements of the Law 





By Howard Newcomb Morse* 
Vv 
|THE DOCTRINE OF ORIGINAL 
| SIN AND PRESUMPTION 
OF INNOCENCE 
A defendant accused of crime 

|cannot be convicted unless his 
| guilt is proved beyond a reason- 
able doubt. The origin of this 
doctrine lies in the degree of 
; proof necessary to prove heroic 
virtues or martyrdom and mira- 
cles to the Sacred Congregation 
of Rites preliminary to beatifi- 
| cation. 

| P. Charles Augustine, O.S.B., 
|D.D., in volume 7, at page 192 of 
his A Commentary on the New 
| Code of Canon Law (B. Hedrer 
| Book Co., St. Louis, 1930) states 
|that: “Full proof is one which 
iconvinces the judge and 
|prompts him to give sentence 
| without further investigation. A 


The death of an outstanding jurist, legislator, or statesman | probatio semiplena or half-proof 
becomes the occasion not only for sorrow and a feeling of loss, but) is one that leaves room for rea- 
also of concern in filling the vacancy. Eulogies of the dead, noting! sonable doubt.” Since a probatio 


the virtues that cnaracterize the 


departed, become meaningful as 


| semiplena or half-proof is one 


they mark the virtues that are appreciated and are sought in the/ that leaves room for reasonable 
successor. Thus considered, the vacancy created by the death of 


Chief Justice Fred M. Vinson will not be easy to fill. 


Chief Justice was an outstanding 


Whether the 
jurist will be for posterity to de- 


| doubt, a full-proof (plena pro- 


| batio or plenam fidem facere) 


}is one that leaves no room for 


cide. Some may put him among the great, but few will dispute! reasonable doubt. In the same 
that during the short period of his service in that office, he met volume at page 389 of his work 
the required qualifications suggested by the late Chief Justice | the Rev. Augustine states that 
Charles Evans Hughes that the “actual influence ‘of a Chief Jus- 


tice) will depend on the strength of his character and the demon-| must be full 


“The proofs 
and no 


for beatification: 
(plenae) 


stration of his ability in the intimate relation of the judges.’ What! others are admitted.” 
will be the qualifications of his successor? 


Unquestionably the Supreme 


great deal more than an arbiter of legal disputes or an interpreter | The Ordinary 


Presumably not makers of the law, 


of existing or ancient laws. 
the political and economic tenets 


Court of the United States is a 


of the members of the court in- 


fluence, sometimes reflect, and sometimes direct the economic and 


political philosophy of the nation 


. More than a mirror of existing 


law, the court has often become the shaper of the national econ- 
omy. It has been aptly said that service in the court requires “the 


gift of mind and character fit to rule nations.” 


Hence, the consid- 


eration usually given to the political background of the appointee. 
Nevertheless, the Supreme Court is a court of law, and matters be- 
yond political and economic should be considered. 


As members of the legal profession, necessarily accepting the | 


latest decision of the court as the prevailing law of the land, our 
views on the qualifications of any prospective appointee include 
but go beyond political, geographical, or philosophical considera- 
tions. Above all, we wish to find in the appointee intellectual power, 
sound learning, exact legal knowledge, and a distinguished and 
active service at the bar or on the bench. 


We believe that New Jersey 


’s Chief Justice, the Honorable 


Arthur T. Vanderbilt, with his nationwide record as practicing 
lawyer, educator, leader in public affairs, author, jurist and ad- 


ministrator of a judicial system 


is peculiarly well-suited to the 


existing vacancy not only in personal equipment, but also in the 
confidence which his appointment would engender in the public 


mind. 


Seton Hall Names Five New Lecturers For 


Law School 


South Orange — The appoint- | 
ment of five new lecturers on the | 
faculty of the Seton Hall Uni- | 
versity Law School, three being | 
from New Jersey, was announced | 
by Dr. Miriam T. Rooney, Dean | 
of Studies of the Law School. 

They are: | 

Mr. Thomas A. Masterson of| 
Philadelphia, Pa., who will lec- 
ture on “Trade Regulations”. He 
is a graduate of Harvard Univer- 
sity and the University of Penn- 
sylvania Law School. 

Mr. Theodore Meth of South 
Orange, who will teach “Methods 
of Contracts”. He was a student 
of Professor Lon Fuller, who 
teaches the course at the Har- 
vard University Law Schoo] from 
where Mr. Meth graduated. He 
also graduated from Princeton 
University. 

The Rev. Francis J. Powers, 
Cc. S. V., and S. J. D.. a member 
of the faculty of the Catholic 
University of America will come 
each week from Washington to 
deliver the course in “Admin- 
istrative Law.” 

The Hon. Arthur J. O’Dea of 
Hackensack will give the course 
in “Evidence”. He is a graduate 
of New York University and its 
Law School. 

Judge Henry F. Schenk of 
Flemington will give the course 
in “Civil Procedure.” He will re- 
place Professor Raymond Del 
Tufo, recently appointed assist- 
ant United States Attorney. 
Judge Schenk is a graduate of 


Princeton University and the 


Harvard Law School. 


Legislature Sustains 
Governor's Veto Actions 


The Legislature, meeting in 
the constitutional veto session 
|last week, sustained practically 
| all of Governor Driscoll’s veto 
| actions. The legislature sustain- 
| ed all of the Governor’s uncondi- 
| tional vetoes.and all of his con- 
| ditional vetoes except in Senate 
bill 229 and 343. 

The bills amended to conform 
to the Governor’s recommenda- 
'tions and then passed, are: 
Senate—77, 91, 110, 130, 
1770, 185, 223, 224; 225,. 241, 


164, 
264, 


273, 284, 364, 366, 379, 381 and 
394. 
Assembly—164, 165, 173, 265, 


433, 
538, 


282, 287, 288, 297, 324, 380, 406, 
473, 475, 488, 517, 524, 536, 
564, 566, 615, 643 and 653. 
Nominations Confirmed 
At the same session, the legis- 
lature confirmed the nomina- 
tions of Judges John J. Francis, 
J. Edward Knight and David A. 
Pindar as Judges of the Superior 
Court. 


| 


Editor’s Note: 

Will the writer of the letter 
addressed to the editor in sup- 
port of the fluoridation of water 
supplies, please communicate 
with the New Jersey Law Jour- 
nal. 


| Damian Joseph Blaher, O.F.M., 
|R.B., J.C.L., at page 156 of his 
Processes in Cau- 
| ses of Beatification and Canoni- 
;}zation (The Catholic University 
;Of America Press, Washington, 
| D. C., 1949) states that: “In 
| causes of beatification and can- 
| onization the proofs must be al- 
{together complete (omnino 
|plena). Canon 2019. This by no 
| means signifies that every proof 
offered in the ordinary process- 
es must of and by itself be one 
that produces perfect moral 
certitude; it merely means that, 
in the over-all picture, no de- 
finite decision concerning beati- 
fication or canonization itself, or 
relative to those sentences of the 
| Congregation of Rites which im- 
mediately precede the actual 
beatification or canonization, 
will be given unless the proofs, 
taken as a whole, are entirely 
full (omnino plena) and beget 
perfect moral certitude.” Noval, 
De Processibus, II, 77. 

In the secular courts proving 
criminal guilt beyond a reason- 
able doubt, if it ever could be 
done at all, would in itself con- 
stitute a miracle entitling the 
public prosecutor to future bea- 
tification. 

How can we reconcile the 
Criminal Law doctrine that a de- 
fendant is presumed innocent 
until proved guilty beyond a 
reasonable doubt with the doc- 
trine of the original sin of man 
and its canonical outgrowth 
(Canon 2200, sec. 2), which states 
that: “When an external viola- 
tion of the law has been com- 
mitted, malice is presumed in 
the external forum until the 
| contrary is proved?” If you can 
| answer this question then you 
|won’t have any difficulty with 
'the next question. After Cain 
| slew Abel, Cain dwelt in the land 
|of Nod, on the east of Eden, and 
{took unto himself a wife. Where 
| did the wife come from if Cain 
and Abel were the only children 
of the first man and woman on 
earth? 








VI 
THE DOCTRINE OF BALANC- 
ING PRESUMPTIONS 
AND BURDENS 
The two scales held by Justitia 
contain presumptions and bur- 
dens respectively and are evenly 
| balanced. The law casts certain 
| rebuttable presumptions in favor 
of or against a plaintiff. If the 
‘presumption is in favor of the 
| plaintiff it operates against the 





|  *Member of the Bar of the Supreme Court 
j of the U. S,. Author of numerous articles 
appearing in Bar Association and Liw School 
1 Journals throughout the country. 


defendant, and if the presump- 
tion is against the plaintiff it 
operates in favor of the defend- 
ant. Each praesumptio a lege or 
presumption cast by the law in 
turn casts an onus probandus or 
burden of proof upon the party 
(plaintiff or defendant) against 
whom the presumption operates. 
Only if the burden is carried 
successfully by the party upon 
whom it is cast can the pre- 
sumption be overturned. For ex- 
ample, in the Criminal Law the 
law casts a presumption of inno- 
cence in favor of the defendant. 
This presumption then casts a 
burden upon the plaintiff (the 
State). The burden thus cast is 
the requirement that the State 
must prove the guilt of the de- 
fendant beyond a _ reasonable 
doubt. If this is thought by the 
jury to have been done, then the 
presumption is overcome. 

A presumption can’t be mea- 
sured in weight until first the 
burden which it casts is looked 
to. For example, proof beyond a 
reasonable doubt is the heaviest 
burden of proof known to the 
law. Therefore, the presumption 
of innocence of crime is a strong 
presumption indeed. However, 
when you consider that pawn- 
brokers in Michigan are required 
by law (Mich. Stat. Ann., vol. 14, 
sec. 19.740-2) to take thumb 
prints of pawnors you realize 
that many petty assaults are 
being made against the idea of a 
presumption of innocence. 

The law casts a_ rebuttable 
presumption of incapacity to 
commit a delict or a crime in 
favor of infants between the 
ages of 10 and 14. If an infant 
between these ages is accused of 
crime, then the law casts two 
presumptions in the infant de- 
fendant’s favor—that of inno- 
cence and that of incapacity. 
The presumption of incapacity 
casts a burden on the States to 
prove the capacity of the infant 
defendant by a preponderance 
of evidence. This burden bears 
the least weight of the three 
principle burdens of proof 
known to the law. There are 
many rebuttable presumptions, 
but they must all fall within the 
three weight divisions determin- 
ed by the law’s three principal 
burdens of proof. These three 
are: 

1. The lightweight division—a 


bare preponderance of evidence) 


in ordinary civil cases. 


2. The middleweight division— | 
convincing” or. 
“clear and satisfactory” prepon- | 
derance of evidence in certain | 


a “clear and 


classes of civil cases. 


3. The heavyweight division—| 


proof beyond a reasonable doubt 
or to a moral certainty in crimi- 
nal cases and in certain classes 
of civil cases. 
VII 
THE DOCTRINE OF 
INSURANCE 

The law holds that a gambling 
contract is void ab initio as 
against the public policy of the 
State. The insurance business is 
excepted from the law. If a 
man insures a form of property 
he owns for $25,000.00 (it being 
worth that amount to him and 
he thinking it worth that sum, 
but in reality it being worth 
only $15,000.00) and the property 
is destroyed, he receives $10,000.- 
00 less than the amount of his 
insurance policy even though he 
paid higher premiums on a $25,- 
000.00 policy than he would have 
paid on one for $15,000.00. After 
the loss he is not refunded the 
difference in premium rates. 
When a man enters into a con- 
tract of property insurance with 
an insurance company, he is 
betting against his own property 
and the insurance company is 
betting for the property. Who 
are worth billions of dollars— 
the policy-holders or the insur- 


ance companies? Betting on the | an evil thing, neither ¢: 


side of property in a capitalistic 
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Federal Bar Nomination, @ — 


Submitted 





The Nominating Com: 


the Federal Bar Assoc 


New York, New Jersey < 


necticut has submitted 


of officers for the associ 


the year 1953-1954. 


Bernard A. Grossman 
York was nominated for 


tion as president. New J 


torneys who were nomi: 


Offices include: Allan L 
Kin, Vice President: Ha 


mers, Assistant Secreta: 


uel M. Cole, trustee; a 
uel S. Starr and Daniel 
membership committee: 








Re 


Passaic Bar To aca 


About New County 


Jail Plans 


The next regular m 
the Passaic County Bar 
tion will be held at ¢ 
ander Hamilton Hotel 
day evening, September: 
commencing at 8 P.M. 

Attending that evenin 
Mr. Ivan N. Cuthbert, t 
tect engaged to pre; 
plans and specification 
construction of the prop 
County Jail. He will des 
contemplated facilities 
provided in the new ja 

At the business meeti 
wil be some discus 
suggestions, ideas and 
mendations for presen: 
the Passaic County C 
which will take place 
October. The County C: 
is being inaugurated ¢ 
It will consist of the I 
Committee of the Passai 
Bar Association, the 
County Judges and M:z 
and a few County Offi 


Appellate Divis 


Schedule 
Parts A and B of the z 
Division will sit in Né 


Monday, September 21; 
ton on Monday, Septe: 
and in Newark again on 
October 5th. 


Part A is composed 
Eastwood, Jayne and F 


Part B is composed 
Clapp, Ewart and Gold: 





Appellate Session N 


Monday, October 12t! 
a legal holiday, the S 
Court and the Appella: 
sion will sit on Tuesda: 
ber 13th, instead. 











society is about as safe a 
heads while tossing a 
heads on both sides. 


“Thou shalt not kill.” 
| the relative morality o 
| insurance. When a ma 
into a contract of life iz 
‘he is betting with the i 
|company against his 
How far removed mora! 
from suicide? And whe 
has an insurable intere 
other’s life and proceed: 
into a contract of life i 
on the other’s life, he i 
with the insurance 
against the other’s life 
removed morally is t 
murder? 


Consider casualty 
The insured loses a fing 
ceives as compensatio 
say, $1,562.81 not 


or $1562.82 but $1,562.81 - 


|the way, how much wi! 


surance company pay ‘or 
loss of a man’s soul? T= 
ance company is a cor 











and all corporations are sou 


‘Corporations can comm! 


cf non-feasance and 


ance, but not of malfea: 


| since a corporation c: 


“anything good. 
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ition; pasties Attorney General's Opinion Announcements 
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NEW JERSEY FORMAL OPINION 1953 - No. 34. elected by the members from the ,,Crre®, “Wood annountes 
bai INSTITUTE FOR Mr. George M. Borden, Secretary membership. To this extent, the general practice of ise at 2263 
ion «: Bae meas saa caeaaescat PS oe eee peri ngeang Mountain Ave., Scotch Plains. 
Papas: yster Ss op- 
seers PRACTICING LAWYERS Dear Mr. Borden: erated wholly or partly by the Louis N. Freeman announces 
se 1180 Raymond Boulevard Newark 2, New Jersey I acknowledge your recent let- State, wherein their boards of the removal of his law offices to 
e u | ter inquiring whether a member trustees.include public members 60 Park Place, Newark 2. 
MORRIS M. SCHNITZER, Director 1 . : : ae 
; ARTHUR L. ABRAMS, Associate Director of the Board of Education Em- appointed by the Governor, or ; — 
N ployees’ Pension Fund of Essex certain designated State officials tioned among the municipal 
ele Presents County, who has recently chang- as members ex officio. Among re- firemen . and police pension 
ey a ed her position, making it neces- tirement systems or pension funds that this puts the muni- 
ed sary that she withdraw from that! funds in this class are the State cipal fund in the category of 
uma: CO U RS ES Fund, may transfer her member- Employees’ Retirement System, Deing ‘operated wholly or part- 
ship to the State Employees’ Re-| the Consolidated Police and Fire- ly by the State.’ This is not so. 
FOR LAWY tirement System, pursuant to men’s Pension Fund, and the 2S. 43:16-7 places the man- 
ERS | the provisions of R.S. 43:2-1. Teachers’ Pension and Annuity perp eee 
It is my opinion that the pro- Fund, to name several. 
PRACTICE AND PROCEDURE posed transfer is not cahelna Under the circumstances above ©4 for that purpose under au- 
DEVELOPMENTS by the statute cited. set forth, it is my opinion that ‘thority of RS. 43:16-6. 
ar AT NEWARK AT TRENTON The right of any officer or em- | this fund cannot be regarded as__! am of the opinion worl 
’ tyesday Evenings, 8:00 to 10:00 P.M. Monday Evenings, 8:00 to 10:00 P.M. | ployee to transfer his or her a “retirement system or pension | 2D0ve decision is controlling in 
Y AT RUTGERS SCHOOL OF LAW AT THE DISTRICT CouRT CourTROom | ™Membership from certain retire- fund operated wholly or partly | the a before “ 
aia Seen Mareen: Connty Cot Waens ment systems or pension funds,| by the State” as such words are ours very truly, 
a Newark, N. J Trenton, N. J. to another system or fund is| employed in R.S. 43:2-1, but is Theodore D. Parsons 
$0, Commencing Commencing governed by the provisions of operated by its members, through Attorney General 
5 eptember 29, 1953 September 28, 1953 Chapter 313, P.L. 1926 (R.S. 43:2- their elected trustees. For this By Daniel De Brier 
es 12 Lectures Fee: $20.00 1 to 43:2-3 inc.). reason the benefits of the stat- Deputy Attorney General 
LECTURES || Section 1 (R.S. 43:2-1) of the! ute authorizing a transfer of —— 
hief Justice Arthur T. Vanderbilt At Trenton, September 28, 1953 | act aforementioned reads as fol-| membership from one pension It Costs No More... 
At Newark, September 29, 1953 lows: fund, as defined, to another, are et : 
- APPEALS “Any officer or employee who not available to the employee in | '° hove your depositions ont haewings 
ustice Harry Heher At Trenton, October 5, 1953 is a member of and entitled to’' the matter before us. taken by an experienced 
At Newark, October 27, 1953 benefits in any retirement sys- You inform me that the con- °° 
: ORGANIZATION AND JURISDICTION OF COURTS; tem: or pension fend opaesiod |sention fa heen-auade-dnee icnlt (en 
SELECTION OF FORUM AND MODE OF TRIAL | wholly or partly by the state, asmuch as the State of New Jer- Reporter 
ustice Albert E. Burling At Trenton, October 19, 1953 | and in which system or fund sey contributes certain sums in who is also a member of the 
. At Newark, October 20, 1953 | the member contributes there- the form of State aid for educa- New Jersey Bar. 
PLEADINGS | to, including employees of|tion, part of which reach the 
udge Alfred C. Clapp At Trenton, October 26, 1953 | municipalities and counties Board of Education of Essex | BENJAMIN ROSE ts.ma. 
At Newark, October 6, 1953 | Who have or shall become!County, that this brings the 618 Bloomfield Ave., Montclair, N. J. 
PROBATE PRACTICE members of any such system pension fund in question, into MOntclair 3-5527 
udge Ervin S. Fulop At Trenton, November 2, 1953 or fund, may transfer his; the category of those operated (Day or night) 
At Newark, October 13, 1953 membership to another retire-| wholly or partly by the State. 
DISTRICT COURT PRACTICE ment tem upon accepting: A similar contention received 
udge C. Thomas Schettino At Trenton, November 9, 1953 an Office or position in another} the judicial disapproval of the | 
At Mews, Gecentnr 15, 1968 branch of service and thereby Appellate Division of our Super- OFFICE TO LET 
MATRIMONIAL PRACTICE make possible for him to ior Court in the case of Abrams 
Sorta MAL Schnitzer Ae Wanton Maen 16 1953 participate in the other sys- v. Hogan, 4 N.J. Super. 463 (1949).|]|New Jersey Realty Buildin: 
At Newark, January 1954 tem, when such transfer of In the decision cited, the Court 
PRE- TRIAL AND TRIAL JUDGMENT MOTIONS office or employment would’ was concerned with the claim One block from Bread and | 
udge Richard J. Hughes At Trenton, November 23, 1953 make it impossible for him to made by a member of the May- Market Sts., Newark. 
At Newark, December 8, 1953 continue in the retirement | wood Police Department who re- 
* DISCOVERY AND PRE-TRIAL CONFERENCE system or pension fund of, quested that moneys to his cred- 1500 sq ft. of modern office 
hecdareliic: Macsh a a | which he has been a member.” | it in the Police Pension Fund of space. All services. 
At Newark, November 10, 1953 | The significant words of the! Maywood be transferred to the D 
SPECIAL ACTIONS; ATTACHMENT, CAPIAS | quoted statute, for our purposes, | Police and Firemen’s Retirement ||| %3@ BROAD ST., NEWARK 
ae Willard G. Woelper Aa Yeenten, December 7, 1962 jare “retirement system or pen-| System of New Jersey, on his MArket 3-4305 
‘k At Newark, November 17, 1953 | Sion fund operated wholly or|changing employment from May- 
it ACTIONS IN LIEU OF PREROGATIVE WRITS |partly by the state, * * *”. In other; wood to the Bergen County Po- 




















AND SIMILAR PROCEEDINGS 
At Trenton, December 14, 1953 
At Newark, December 1, 1953 
INJUNCTIONS, JUDGMENTS AND CONTEMPT 
At Trenton, January 4, 1954 
At Newark, November 24, 1953 
CRIMINAL PROCEDURE 


PRACTICE COURSE FOR CLERKS 
LAW STUDENTS AND NEWLY 
ADMITTED LAWYERS 


Thursday Afternoons, 4:15 to 6:15 P.M. 
Commencing October 29, 1953 


RUTGERS SCHOOL OF LAW, 
37 Washington Street 
Newark, N. J. 


udge 2 Walter J. Freund 





dward Gaulkin 


10 Lectures 
and law students. 
$10.00 for attorneys 

en only to law clerks, law students and attorneys admitted no 
re than three years. 


LECTURES 
ron Lasser October 15, 1953 


LAW OFFICE MANAGEMENT AND DEALING 

VITH CLIENTS, OTHER LAWYERS AND JUDGES | 

n J. McCloskey October 22, 1953 | 

ward Schlesinger October 29, 1953 
HANDLING REAL ESTATE TRANSACTIONS 


(2 Afternoons) 





October 22, 1953 
Mr. McCloskey and Mr. Schlesinger 
HOW TO SEARCH A TITLE 
October 29, 1953 


t Afternoon 


ond Afternoon 
Mr. McCloskey 
___EXAMINING AND CLOSING A TITLE 
judge ye Alexander P. Waugh November 5, 1953 
PRACTICE IN THE COUNTY DISTRICT COURTS 
vid Roskein November 12, 1953 
WORKMEN’S COMPENSATION PRACTICE 
George Renton November 19, 1953 
PROBATE AND ADMINISTRATION PRACTICE 
Morris N. Hartman December 3, 1953 
MATRIMONIAL PRACTICE 
December 10, 1953 
December 17, 1953 


TRIAL PREPARATION 


(2 Afternoons) 





o 





Harold A. Price 


Joseph Weintraub January 7, 1954 
TOOLS OF LEGAL RESEARCH AND PREPARATION 
_OF LEGAL MEMORANDA AT THE TRIAL LEVEL 


Fee: Free for law clerks, | 





|| this statute 


| oe the system or fund from 
{which a transfer is authorized, 
| must be one which the State 
| operates wholly or partially. 
Is the Board of Education Em- 
| Bloyees’ Pension Fund of Essex 
| County operated bape or part- 
| ly by the State. I think not. 
| This fund is established under 
the provisions of Chapter 112, 
P.L. 1929, as amended (RS. 18-5- 
68 to 18:5-82 inc.). A reading of 
makes evident the 
fact that the Board of Education 
Employees’ Pension Fund of Es- 
sex County is controlled, operat- 
;ed and managed by a designated 
number of its members, who are 
elected as trustees, and is sus- 
tained by deductions from the 
salaries of its members and an- 
nual contributions by the Board 
|Of Education. These funds are 
Supplemented, if necessary, by 
| appropriations from the Board of 
Education 
The status and character of 
| the Essex County Fund was con- 





| Sidered by our Court in the case 
|of Board of Education of Mont- 


| County, 


'In passing 


| clair v. Board of Education Em- 
ployes’ Pension Fund of Essex 
125 N.J.L. 164, affirmed 
126 N.J.L. 66. In that case, the 
plaintiff challenged the consti- 
tutionality of the statute under 
which defendant had been es-| 
tablished and incorporated, 
namely, Chapter 112, P.L. 1929.| 
on this point, the 
Supreme Court observed that the | 


| duties of the trustees “are defin- | 


| isterial 


| fect the 


ed and circumscribed by the 
statute,’ and that the trustees} 
are “the administrative and min- 
instrumentalities for 
carrying into ef- 
That 


the purpose of 
legislative will.” 


| legislative will was declared in| 


Section 3 of the act cited, which | 
states that the pension fund| 
created by the act “shall be un- | 
der the control and management | 
of the board of five trustees”’ 


'lice Department. 


The plaintiff 
based his claim on the provi- 
sions of R.S. 43:2-1, which has 
been cited above, arguing that 
inasmuch as the State of New, 
Jersey directly appropriated $1,- 
000,000 annually to be appor- 
tioned among municipal fire- 
men’s and police pension funds, 
including Maywood, that this 
fact constituted the Maywood |} 
Police Department Pension Fund | 
aS one operated partly by the} 
State. In connection with this 
contention, the Appellate Divi-| 
sion held as follows: | 
“R.S. 43:2-1 provides that 
‘any officer or employee who' 
is a member of and entitled to 
benefits in any retirement 
system or pension fund oper- 
ated wholly or partly by the 
state * * * may transfer his 
membership to another retire- 
ment system upon accepting 
an office or position in another | 
branch of service * * *.’ It is) 
argued that since the State of 
New Jersey appropriates $1,- 
000,000 annually to be appor- 


The 
New Lawyer’s 
Protective Policy 


This policy gives complete protec- 
tion to all lawyers, whether they 
are in General Practice, Title 
Specialists, Title Searchers, Negli- 
gence Attorneys, Patent Attorneys 
or in any other special field of law. 
You are insured under tl.is policy 
against claims arising from ary 
negligent act, any error, or amy 
omission occurring in the per- 
formance of any professional ser- 
vice rendered to your clients. 


Write today for descriptive 
pamphlet and schedule of rates 


FRED W. ANDRES 
COMPANY 


1180 Raymond Boulevard 
Newark 2, N.J. 


Mltchell 2-2965 er MArket 4-1968 
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Researchers Catalogue 
Of N.Y.U. Law Library 
Collection Prepared 


A new aid to research and 
education in the profession of 
law, a 1,372-page volume which 
has required five years to pre- 
pare, will be officially published 
in early October by New York 
University’s School of Law. 

Described as the first book of 
its kind to appear in the United 
States, the “Catalogue of the 
Law Collection at New York 
University” was compiled and 
edited by Julius J. Marke, librar- 
ian of the School of Law. It is 
intended as “an authoritative 
guide to the materials of the law 
and related subjects in the sccial 
and political sciences.” 

The book, which contains 
some 45,000 entries and 25,000 
annotations, is a listing of legal 
works in the 120,000-volume 
working collection at the NYU 
Law Library. Printed materials 
on th entire field of law, from 
its earliest origins to December, 
1950, are arranged by subject 
and evaluated by means of 
selected annotations from the 
writings of subject specialists 
and authorities. The catalogue 
also has a pocket for future sup- 
plements. 

“Annotated listings by subiect 
have been published for other 
professional or scientific fields,” 
Mr. Marke said in describing the 
new book, “but, to our know- 
ledge, this is the first such cata- 
logue of a law collection.” 

The new volume is expected to 
be of primary value to persons 
doing research on specific legal 
subjects, law students, practic- 
ing lawyers, researchers in tie 
Social Sciences, librarians, and 
library school students. Objec- 
tives of the project, Mr. Marke 
said, have been to provide law 
students with a useful key to 
available literature and to assist 
in the solution of research prob- 
lems. 

The book is dedicated to Chief 
Justice Arthur T. Vanderbilt of 
New Jersey, who is dean emeri- 
tus of the School of Law at NYU. 
Judge Vanderbilt initiated pre- 
paration of the extensive cata- 
logue and encouraged its com- 
pletion. 








TITLE INSURANCE 


SEARCHES 


In All 
New Jersey Counties 


CHELSEA TITLE and 
GUARANTY COMPANY 


MAIN OFFICE: 


Boardwalk National Bank Building 
Atlantic City, N. J. 


Branch Offices throughout the State 
Plant Established 1888 











N.J. Jobless Pay Offices 
Go Along With'd Joke 


Cite Whacky Applicants 

to Answer Press Ribbing 
TRENTON, N. J. (A C C N)— 

This must be the whacky season 

in employment security. 








A recent suggestion that 
claimants not appear at local 
employment service offices in ex- 
treme sports attire brought a 
backlash of humorous newspap- 
er comment throughout the 
state. In return, division of em- 
ployment security officials said 
that although their pronounce- 
ments to claimants might be 
considered funny, “you should 
hear what they say to us.” 


Here are a few of the things 
that have been going on in some 
of the agency’s 36 local offices: 


A newly-discharged veteran 
registering for work at the New- 
ark office wrote that his prin- 
cipal duty while in the army was 
“typing superfluous reports.” 
Explaining that skills learned 
while on active military service 
are often utilized in placing vet- 
erans in employment, manager 
Herbert A. Bergen said that it 
might be hard to find an em- 
ployer who had need for a “‘su- 
yerfluous report typer,” so the 
veteran was placed as “just a 
typist.” 

Herbert A. Moore, manager of 
the Trenton local office, reports 
that in replying to the question 
“What machines can you oper- 
ate?” a high schoec! applicant 
penned this answer: “Pinball 
and juke boxes.” 


The Providence, R. I., employ- 
ment service officer, unable to 
fill certain job orders, placed 
them in inter-state clearance in 
an attempt to cull workers with 
the required qualifications from 
registration lists in other states. 
New Jersey placement personnel 
duly searched their files for job- 
seekers with these qualifica- 
tions: “ability to imitate a per- 
son in the final stages of unbear- 
able suffering, be able to fake 
foreign words and realistically 
portray such emotions as hatred, 
fear and pain; weight of at least 
200 Ibs. desirable.”’ The title of 
the job: Wrestler, of course 

All prospective claimants for 
unemployment insurance bene- 
fits are asked, upon reporting to 
a local employment service of- 
fice, if they have brought a BC- 
10, a form which employers are 
required to give each employee 
upon separation. A local office 
receptionist was non-plussed 
when she received this reply: “I 
know this place is enough to give 
you a headache, but I didn't 
bring my BC tablets with me.” 


But the story holding topmost 
place in the state agency these 
days is this one: 

A 19-year-old male claimant 
seeking to justify his refusal of 
an assignment that resulted in 


| his discharge, asserted: “I was 
i sent to the warehouse for about 
|/a week and then was sent back 


to the main plant. The following 
Monday they said I was to go 
back to the warehouse again. I 
refused and they told me to 
check out. My reason for not 
wanting to go there was there 
was nobody to talk to besides 
women and girls.” 








Prompt — Accurate — Reasonable 
ABSTRACTS or proceedings in Superior and United States 


Courts. 
CERTIFICATES of regularity 
standing. 


SEARCHES in Superior Court of New Jersey and United States 


Courts 


0 : 
INFORMATION and ferms in any of the departments at 


Trenton. 


THE STATE CAPITAL TITLE & ABSTRACT CO. 


NATIONAL NEWARK & 
ESSEX BLDG., 
NEWARK 2, N. J. 
Tel. MArket 3-2200 


of proceedings or corporate 


TRENTON TRUST BLDG. 
TRENTON 8, N. J. 
Tel. TRenton 6-8439 
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ANALYSIS OF CHANGES IN COURT RULES 


(Continued from page 1) 


the County District Courts, as 
well as by the usual deposition 


procedure. 
Rule 4:77-1. Issuance of At- 
tachment; Levy; Venue. Para- 


graphs (c) and (d) are new and 
provide for the manner of fix- 
ing venue in attachment ac- 
tions, and for the issuance of 
several writs when property is 
in more than one county. 

Rule 4:77-4. Order for Dismis- 
sal in Attachment. This is a 
new rule allowing plaintiff to 
secure an order dismissing the 
action and setting aside the at- 
tachment when there are no ap- 
plying creditors. 

Rule 4:78-1. Writ of Replevin. 
Amended to indicate applicabil- 
ity to counterclaim, cross-claim 
or third-party complaint in 
which replevin is sought. Also 
amended to embody part of for- 
mer rule 3:73-2 providing that 
no bond is required when im- 
mediate possession is not sought. 

Rule 4:78-3. Defenses; Coun- 
terclaim in Replevin. Amended 
to require counterclaim by de- 
fendant for a statutory lien. 

Rule 4:78-4. Judgment for 
Plaintiff in Replevin. Amended 
to embody part of former rule 
3:73-2 in paragraph (c). Para- 
graph (d) is new and provides 
that when judgment is by de- 
fault there shall be no judgment 
for damages unless there was 
a written demand and a refusal 
prior to suit. 

Rule 4:78-5. Judgment for De- 
fendant in Replevin. Amended 
to embody former rule 3:73-5 in 
paragraph (a). Paragraph (b) 
is new and deals with a counter- 
claim for statutory lien. Para- 
graph (c) embodies former rule 
3:73-6, dealing with replevin of 
goods distrained for rent. Para- 
graph (d) contains the last sen- 
tence of former rule 3:73-5. 

Rule 4:82-1. Default Judg- 
ment. Amended to make the 
rule applicable to the foreclos- 
ure of a tax sale certificate as 
well as a mortgage. 

Rule 4:83-6. Report of Sales. 
The list of officers and fiduci- 
aries making a sale is reduced 
to “sheriff, receiver or other 
person authorized or ordered to 
sell real estate.” 

Rule 4:84-1. Action for Sale 
of Infant’s Lands. Amended by 
deleting definition of ‘prop- 
erty,” and by rephrasing. 

Rule 4:84-2. Order to Sell. 
Amended to include a guardian 
ad litem and a special guardian 
for a non-resident; and to re- 
quire that proceeds be paid only 
to a bonded guardian. 

Rule 4:84-3. Bond. Amended 
to cover bonds of special guar- 
dians for non-residents. 

Rule 4:85-2. Complaint. Sum- 
mary Actions. Amended to pro- 
vide that in statutory actions 
for custody of personal prop- 
erty, the verification may be 
on information and belief. 

Rule 4:85-7. Briefs. New. Em- 
bodies the existing requirement 
for briefs in contested actions 
brought in a summary manner. 

Rule 4:86-1. Escheat under 
N.J.S. 2A:37-11 to 28. New. Gov- 
erns procedure, contents of 
complaint, order to 
process and service, notice, con- 
tents of answer, hearing and 
judgment. 

Rule 4:86-2. Escheat under 
N.J.S. 2A:37-29 to 44. New. Spec- 
ifies variations, as to parties and 
giving of notice, from procedure 





: ed to require that complaint for 9.6988 
R. 4:86-1. I e || 2-68 
under R.R. 4:86 probate of a will shall state Suite 1308 Mitch 
eS ae 
ee 


answer, | 


Rule 4:86-3. Custody of Per- 
sonal Property under N.J.S. 2A:- 
37-29 to 44. New. Provides that 
procedure shall be as in other 
summary actions generally. 

Rule 4:88-4. Motion for Sum- 
mary Judgment. Prerogative 
Writ. Amended to specify the 
existing requirement for briefs. 

Rule 4:88-5. Motion, etc. for 
Stay, Prerogative Writ. Amended 
to specify the existing require- 
ment for briefs. 

Rule 4:88-8. Appeals from Ad- 
ministrative Agencies. Amended 
to exclude review of Workmen’s 
Compensation and Wage Col- 
lection cases. 

Rule 4:88-15. Limitation, etc. 
Prerogative Writs. Amended to 
fix a general limitation of 30 
days after accrual of the right 
to review by action in lieu of 
prerogative writs unless a differ- 
ent time is specified in para- 
graph (b) or by R.R. 1:3-1. The 
specific times listed in para- 
graph (b) remain unchanged. 

Rule 4:89. Statutory Penalties. 
Amended to include procedure 
for confiscation of chattels spec- 
ified by R.R. 7:14, and making 
that rule applicable to the Su- 
perior Court. 

Rule 4:95-1, Matrimonial. 
Amended to cover affidavit cer- 
tifying residence of defendant, 
where jurisdictional. Also 
amended to require that affi- 
davit of inquiry either be an- 
nexed to the complaint, or else 
filed at the same time. 

Rule 4:96-4. Matrimonial. Par- 
agraph ‘d) is amended to allow 
30 days (instead of 20) for spe- 
cial substituted service, and also 
amended to permit extension of 
the 30 day period, or to dispense 
with special substituted service. 

Rule 4:96-5. Matrimonial. 
Amended by deleting the decrip- 
tion of the contents of notice of 
publication, and substituting a 
Civil Procedure Form in the Ap- 
pendix. 


Rule 4:96-6. Matrimonial. 
Amended to require that an 
acknowledgement of service 


shall expressly contain a general 
submission to jurisdiction. 

Rule 4:98-2. Matrimonial. Par- 
agraph ‘a) is amended to pro- 
vide that petitions for assign- 
ment of an attorney in cases of 
poverty shall be referred for in- 
vestigation to the chief proba- 
tion officer of the county of 
residence. Paragraph ic) is 
amended to require that the in- 
digent party pay the cost of 
newspaper publication for ab- 
sent defendants. 


Rule 4:98-5. Discovery in Mat- 
rimonial Actions. Requires show- 
ing of good cause for discovery 
in divorce or nullity actions. 
Formerly a part of Rule 3:16-4. 


Rule 4:98-8. Custody of Chil- 
dren. Paragraph ‘d) is amended 
to provide that the probation 
officer’s report shall be made 
available to the parties. 


Rule 4:98-9. Alimony and Sup- 
port Payments. Paragraph (a) 
is amended to provide that the 
order shall state separately how 
much is allowed for the wife and 
how much is allowed for the 
children. Paragraph (b)_ is 
amended to remove the require- 
ment that a petition for con- 
tempt, initiated by the proba- 
tion office, be signed by the ag- 
grieved party 

Rule 4:99-1. Probate. Amend- 


<a 





whether he is survived 


















dren adopted since the da: C 
the will, or their issie 7 — 
complaint shall also na: Rul 





Rule 4:99-6. Review of >, 
Parte Probate Actions. Note tp-. 
this rule is added to th= lis; .: 
those whose time allowance r-. 
not be enlarged excep’ for : 





days, etc., as provided »y p> im” 

1:1-9. “= 
Rule 4:102-6. Heari 

competents). Paragrap a 


amended to remove the vegyj 
ment of 6 months’ con’ neme;: 








in a mental instituti as 
condition to trial without : z= 
jury. seat 
Rule 4:106-5. Audit nd pM th 
port. Amended to proy ie th: MB nd fi 
in addition to any der: ictior Rule 
the clerk’s report sh2ll 4! eee 
specify any other mat? rs th: MB ~ vor 
should be brought to t! ourt 
attention. cithin 
Rule 4:106-6. Ex eption r be 
Amended to provide the an ex. MH ered 
ception to an account nay fre b: 
stricken as insufficient in lay & -stru 
Rule 4:109-7. Bond. N. wv. Pr. lirem 
vides that when real ate sMENJS 
sold to pay debts of eden: Rule 
no proceeds shall be p id ove: ff omen 


until the person app! 
posted bond under the 
Takes effect January 1954 

Rule 4:112-1. Adopt Nex 
Provides for fixing of jue I 

Rule 4:112-2. New. T.kes ¢.# cunist 
fect January 1, 1954 rticu- 
larizes contents of < plain: 
verification, and acco: 
documents. Requires 
copy to be filed with t u 

Rule 4:112-3. Adopt Nez 
Takes effect January 1954 
Provides for dismi 
amendment of comp! 
termination of jurisdi 
sufficiency of applicat 
fixing of date for heari 

Rule 4:112-4. Adopt: Nev 
Takes effect January 1954 
Provides for prelimin 
ing, including notice t gen 
report thereof, testimony anc 
disposal. 

Rule 4:112-5. Adoption. Ne 
Takes effect Januar} 1954 
Provides for order (‘ot 
dismissal or for amenc 
conclusion of prelimin 
ing including findings 
tion of relation to nat ] par 
ents, use of new name ne 
setting date for final 
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Analysis of Changes in the Rules 








itinued from page 6) 


Con 








4:112-6. Adoption. New 
effect January 1, 1954. 
ies method by which a 
other interested person 
apply to modify or revoke 
rder entered in the pro- 


4:112-7. Adoption. New. 
effect January 1, 1954. 
for notice of final 


and filing of report in 
s which do not involve 
ninary hearing 

4:112-8. Adoption. New 
-ffect January 1, 1954 
for filing an extra copy 
judgment adoption, 
allowance of costs 
4:114-3. Instructions as 
ent of Money. The re- 
nt of former Rule 3:98- 


of 














fiduciaries invest money 
3 months after receipt, 
tion 1eld accountable, is de- 
ane ed. The rule now requires 
lay be e iging of an action for 
n lay nstructions, aS the former re- 
Pr rement is in the statute 
te VJS. 34:15-16. 
4:115-2. Qualifications 
d over@imended to permit qualifica- 
ig ha ns executors and admin- 
tatute BM strat and acceptances of 
1934 BM -ruste and guardians, to be 
k ithin the State before 


son authorized to ad- 
oaths. 


4:115-3. Renunciati 


























to require th 
ns be recorded the 
the court 
Oe PART V 
*. Mgules Governing the County 
Courts and Surrogates 
1tie ol Court 
general 
lage 
Ne Applicé y of 
1934 unty Court, Law 
e@ e tne 
gen Ip > 4:39 
D ; 75, 4:82. Also 
1en to make the foll ie 
Nex Mrues inapplicable: 4:20-6(a), as 
333 #00 sending depositions Super- 
rc 4:33-l(b) (3 + id 
n + -2, venue ver- 
$:68-9, acc on 
n of a financial insti- 
p j 4:71, bank reorganiza- 
‘al n 7-l(c) and (‘d venue 
tring q tachment in several 
; unti 4:81-2 and 4:82-7, in 
se foreclosure; 4:55-7/(e 
a counsel fees in pro- 
: ~ tax foreclosure cases 
0. 86, escheat or custody of per- 
| nal perty. 
Als nended to provide that 
ah table jurisdiction of 
NG unt urts shall be governed 
y the spplicable Superior Court 
NG Rule 5:2-3. Consolidation of 
actions Requires that actions 
e of the same transac- 
n ries of transactions in 
permit consolidation. 
5-1 2-5. Workmen’s Com- 
—_ Appeals. Now requires 
aaa ) be not more than 10 
time for filing re- 
brief. Time for ap- 
ING rief is changed to 30 
fiilng of transcript 
vs for respondent. 
yup ph (f) restores the 
. ovision for allowance 
7 unty court, of an at- 
e for services on ap- 
rial the county or upper 
/ 2-6. Collection of Pen- 
oa peal, ete. Amended by 
= the $500. limit on an 
— nd. Amended by re- 
ry 1e provision that the 
for appeal shall be 
to any number of de- 
P Amended to apply to 
; rom a Municipal Court 
district court cases of 
ature are taken to the 
Division. 
5:2-7. Commitment of 





Changes the “com- 
o9 an “application.” Pro- 





$92 ¢ 





vides that forms shall be those 
prescribed by the Department 
of Institutions and Agencies, 
subject to approval by the Ad- 
ministrative Director. 

Rule 5:3-6. Settlement of Ac- 
counts. A new paragraph (d) 
permits settlement of accounts 
of assignees for the benefit of 
creditors to be on notice under 
4:106, or in a summary manner 
under 4:85. 

Ruling 5:5-1. Filing of Papers. 
Amended to specify number of 
copies of various papers to be 
furnished, served or filed, in 
order to avoid conflict with pro- 
visions of the Superior Court 
rules which are made applicable 
to the County Courts, and Sur- 
rogates. 

Rule 5:5-5. Deposits in Court. 
Amended to provide that checks 
be drawn by the Surrogate or 
the clerk, depending upon 
whether the deposit was made 
in the probate or law division. 

PART VI 
Rules Governing the Juvenile 
and Domestic Relations Court 

Rule 6:2-2. Juvenile Confer- 
ence Committees. This rule is 
rewritten in its entirety. 

Rule 6:2-3. Referees. Amend- 
ed to provide that a referee shall 
serve without compensation; 
that the court may refer only 
those matters involving juven- 
iles and proceedings to commit 
children to the State Board of 
Child Welfare. Also provides 
that report has no effect until 
incorporated in an order. 

Rule 6:2-8. Court Calendar 
and Docket. Amended to make 
more explicit the requirements 
of the court calendars and 

to | ned by 
clerk 


Ci. 


er 
Intval 


d 
the 

Rule 6:2-9. Orders. New. Re- 
quires all orders, judgments and 
determinations to be written and 
signed. 


ocKets pe ma 


Rule’ 6:2-10. Stenographic 
Record and Transcripts. The 
text of the former rule is en- 


tirely rewritten without change 
of content. 

Rule 6:2-11. Classification and 
Availability of Court Records. 
Amended to treat both proce- 
dural and social records alike, 
as to inspection. 

Rule 6:3-1. Venue. Amended 
to allow venue to be laid in the 
county of residence. Also 
amended to permit transfer to 
another county. 

Rule 6:3-2. Complaint. New. 
Requires a written complaint to 
institute proceedings. 

Rule 6:3-8. Mental and Physi- 
cal Examinations. Amended to 
authorize court to direct who 
shall pay the expense. 

Rule 6:3-11. Appeals. Requires 





that the judge file a statement 
of the reasons for the deter- 
mination. 

Rule 6:4-1. Complaint. 


Amended to specify the contents 
in adult support cases; also re- 
quires that complaints for vio- 
lation of a criminal law be in 
the name of the State. 

Rule 6:4-3. Civil Causes. New. 
Provides that process be issued 
in the same form and served in 
the same manner as is fixed for 
the Superior Court. 

Rule 6:5-1. Summary Pro- 
ceedings. Amended to permit 
postponement of hearings. Also 
amended to prohibit presence of 
child in certain cases. 

Rule 6:5-3. Child Welfare Act 
Violations. New. Establishes a 
procedure to permit an attempt 
to adjust the matter complained 
of, Also provides steps to be tak- 
en if attempt is not successful. 

Rule 6:5-4. Support Proceed- 
ings. New. Provides that when 
the action brought by an 
agency, the support ordered 
shall, if possible, conform to the 
agency’s standards. In other 
cases the court shall consider 
needs and requirements, and 


1S 


ability to pay, following Superior 
Court practice. 


Rule 6:6-5. Supervision in 
Support Cases. Provides for con- 
tinuing supervision through 
county probation office to in- 


sure compliance with order. 

Rule 6:8-1. Complaint in Juv- 
enile Causes. Substitutes a com- 
plaint for a petition and re- 
quires it to be in the name of 
the State. 

Rule 6:8-5. Summons. Amend- 
ed to specify contents of sum- 
mons. 

Rule 6:8-6. Warrant. Amendec 
to provide form of warrant 
Also amended to specify mode 
of service and return. 

Rule 6:8-7. Detention. Amend 
ed to permit detention of juven 


iles 16 years of age or under i1 
a prison, jail, etc., provided the: 
are in quarters separate anc 


apart from those used for adults 
and provided there is no othe 
Suitable place and detention i 
necessary the protection o 
the juvenile or of the public. 
Rule 6:8-8. Material Witness 
es. Amended to require promp 
trial of adult when a juvenil: 
is held as a material witnes: 
Also amended to permit th 
iss a complaint fo 


tor 


court to dism 
delinquen and designate th 
juvenile material witness. 


Rule 6:9-2. Hearings, etc. New 


Permits ference for hearin 
by a Juvenile Conference Com 
mittee referee 


Rule 6:9-7. Reference to Pros 
ecutor. Amended to provide th: 
upon reference of juvenil 
cause t the prosecutor, th 


a 








hearing shall be treated as pre 
liminary, and prior admissior 
may not used against de 
fendant. Provision for bail 
also add 

Rule 6:9-8. Transfer of Cause 
from O Courts. Amended t 
prohibit nsfer Juveni 
Court Y ving mot 
vehic ns by license 
drive of age or olde 

Rule 6:9-9. Friends of tl 
Court. } Permits the cow 
to cor genated agencies 
and offi amici curiae 

Rule 6:9-11. Manner of Di 
position. Amended to perm 
placing f the juvenile unde 
supervision of a suitable pers 
or agency of a Juvenile Con 
ference C mittee. Also amend 
ed to permit commitment to 
private institution at the ex 


irent or guardiar 
Order of Disposi 
tion. Amended to require tha 
an order be entered in ever 
case indicating the dispositio: 
made 


pense of the p 
Rule 6:9-12. 


PART VII 
Rules Governing Civil Practic 
in the County District Courts 
and Municipal Courts 

Rule 7:4-5. Fictitious Name o 
Defendant. Requirement of affi 
davit to support amendment i 
eliminated, as well as notice o 
motion, whenever defendan 
acknowledges his true name ir 
a written appearance or answe! 


or orally in open court. 
Rule 7:5-6. Appearance, An 
wer. Par 


graph (b) is amendec 
ys after filing with- 
make service. 

Rule 7:5-9. Motions. Amendec 
to require that proof of service 
be filed at least 2 days before 
hearing 

Rule 7:6-1. Transfer of Ac- 
tions. Amended to provide that 
when an action is transferred 
to a district court under 4:3-4 
(b), the ca shall proceed as 
though origin begun there. 

Rule 7:6-6. Time for Complet- 





se 


Nallv 





ing Discovery. New. Provides 
that the 90 day limit after issue 
joined shall not apply to the 


district courts. 

Rule 7:8-2. Demand for Jury. 
Adds small claims and forcible 
entry and detainer to the mat- 
ters in which a demand for jury 
trial must be made at least 1 
day before return day of the 
summons. Also amended to pro- 





| 
vide that when there is a coun- | 


terclaim, plaintiff may demand 
a jury within 10 days after his 
deadline for serving a defensive 
pleading. 

“Rule 7:9-2. Judgment by De- 
fault. Amended to eliminate, as 
cases in which the clerk may 
enter a default judgment, at- 
tachment, capias, replevin and 
cases based upon sale of a chat- 
sel which has been repossessed. 
The clerk is permitted to enter 
jefault judgment in actions 
yased on non-payment of rent. 
che rule is also amended to re- 
juire that when the action is 
yased on sale of a chattel that 
/as repossessed, plaintiff must 
rove a description of the prop- 
rty, the amount realized at sale 
r credited, and the cost of sale, 
efore the court can enter a de- 
ault judgment. 

Rule 7:9-4. Judgment by De- 
ault. Amended to require appli- 
ation to be made within 4 
ionths instead of 6 months. 
Rule 7:9-7. Notice or Orders. 
‘his rule is deleted. It required 
ae clerk to give notice of the 
ntry of orders and judgments. 
astead, a party may furnish a 
samped, addressed envelope 
nder R.R. 7:16-5. 

Rule 7:i1-3. Orders for Discov- 
ry, etc. New. Permits an order 
yr discovery in aid of execution, 
ut the time and place desig- 
ited may not be altered. 

Only one hearing may be held 
n each order. 

Rule 7:11-4. Orders for Dis- 
yvery. Requires service at least 
days before appearance, in- 
ead of 2 days. 

Ruie 7:12-7. Attachment, Cap- 
s and Replevin. Permits pub- 
‘ation to be dispensed with if 


ss than $250. is involved. 
Rule 7:13-4. Statutory Penal- 
es; Process. Amended to re- 
lire that a summons, or a 
arrant, is to be used, instead 
“process in the nature of a 
immons.” 
Rule 7:15-3. Reputed Fathe1 
yut of County. Amended to pro- 
ide that the warrant may be 
xecuted anywhere in the state 
tule) =. 7:15-5. Adjournment 


) provide that when complaint 
s filed before birth of the child, 
rial may be adjourned for any 
ime not more than 6 weeks 
fter the birth. 

Rule 7:22-9. Audit. Amended 
o require that the accounts of 
fficers who execute writs shall 
e audited semi-annually by a 
ourt-approved C.P.A., and at 
he officer’s expense. 

PART VIII 
tules Governing Practice in the 
Local Criminal Courts 

Rule 8:2-5. Jurisdiction. New. 
?rovides that the requirements 
of Rule 8:2, which deals with the 


1olding of court sessions, are 
10t to affect the court’s juris- 
liction. 

Rule 8:3-1. Complaint, etc. 


4mended to extend the use of 
1 notice in lieu of complaint to 
domestic, as well as neighbor- 
100d, disputes. 

Rule 8:3-2. Warrant or Sum- 
nons. Amended to provide that 
in any case where an officer 
may arrest without a warrant, 
he may give the defendant a 
summons instead of making an 
irrest. Amended to specify the 
form of warrant or summons, 
except for traffic cases. Also 
mended to provide that in case 
of any defect in the warrant or 
summons the defendant shall 
not be discharged, but the proc- 
ess shall be amended or new 
process issued. 

Rule 8:3-3. Proceedings Before 
Magistrate. Amended by partic- 
ularizing the statement to be 
nade by the magistrate as to 
the making’of statements of the 
defendant and the effect there- 
of. Also amended by adding a 
provision covering arrest under 
the Uniform Fresh Pursuit Act, 
and a provision as to the effect 
of informality or error. This rule 
closely parallels R.R. 3:2-3. 





Rule 8:4-1. Presence of the De- 
fendant. Amended to eliminate 
requirement for defendant’s 
presence at the arraignment and 
/at the pre-trial conference, if 
any. 

Rule 3:4-2. Arraignment. 
Amended to require that if de- 
fendanit was not served with the 
complaint, he must be given it 
to examine and read before 
pleading. 

Rule 8:5. Appearance of Pros- 
ecutor. Amended to authorize 
the magistrate to request the At- 
torney General, the county 
prosecutor or municipal attor- 
ney, to appear and prosecute. 
When none appears, any attor- 
ney may appear for the com- 
plaining witness and prosecute, 
but only in disorderly conduct 
and motor vehicle cases. 

Rule 8:7-1. Conduct of Trial. 
Amended to prohibit the mak- 
ing of sketches. 

Rule 8:7-8. Sentence and 
Judgment. Amended to permit 
court to postpone sentence for 
a period not to exceed 30 days 
when there has been a request 
for a pre-sentence investigation 
by the county probation office. 

Rule 8:7-10. New Trial. Time 
for a motion for new trial is 
changed from 5 days to 10 days, 
or such other time as the court 
may fix during the 10 day period. 

Rule 8:8-2. Criminal Con- 
tempt. Amended to require that 
a person designated to prosecute 
must be an attorney. 

Rule 8:9-2. Authority to Admit 
to Bail. Amended to permit the 
magistrate to designate any 
public official other than the ar- 
resting officer to admit a de- 
fendant to bail for non-indict- 
able offenses. 

Ruie 8:9-8. Return of Cash 
Bail. The former mandatory re- 
quirement that the person de- 
positing cash shall make an affi- 
davit of ownership is deleted 
Instead, the rule is now permis- 
sive and allows the defendant 
to make and file such affidavit 
when someone eise deposits the 
cash. 

Rule 8:10-6. Traffic Cases, etc 
The requirement for separate 
trials of traffic offenses now ap- 
plies “insofar as _ practicable.” 
Also amended to provide that if 
possible the return of traffic of- 
fenses based on officers’ com- 
plaints shall be on one day, and 
preferably during the officers’ 
off duty hours. Also amended by 
adding a new paragraph (e) 
controlling the calendar for 
traffic cases and the listing of 
matters involving personal in- 
jury or property damage. 

Rule 8:10-10. Violations Clerk. 
Amended to permit the court to 
appoint any suitable and re- 
sponsible person as_ violations 
clerk whenever there is no court 
clerk or other appropriate offi- 
cial available. 

Rule 8:11-3. Reversal, etc. New. 
Provides for the remission of the 
fine and costs following reversal 
of a conviction. 

Rule 8:12-5. Enlargement of 
Time. Amended to provide that 
the court may not enlarge the 
period for a motion for new trial, 
for correcting an illegal sen- 
tence, or for taking an appeal; 
except that the time for appeal 
may be extended for not over 
30 days on a clear showing of 
good cause and the absence of 
prejudice. 

Rule 8:13-5. Judicial Confer- 
ence. Amended to provide that 
municipal court clerks, and vio- 
lations clerks, may, but need not, 
attend the Conference of Magis- 
trates and Municipal attorneys. 

Rule 8:13-6. Courtroom. The 
former mandatory requirement 
that the court be held in a mu- 
nicipal building is changed to 
apply “insofar as practicable.” 

Rule 8:13-10. Records and Re- 
ports. Amended to permit the 
Keeping of a separate docket for 
a violations bureau, and speci- 
fying its form and content. 



























































































































Page Eight 





- J. L. J. Index Page 3», 

















member of a 


partnership, 
Held: 


T.C.M. 8-5-53. 


over several 


income. 
Held: 


v D.C. 7-20-52. 
ORDINARY 


unfilled 






after. 





FEDERAL TAX NOTES =: 


BY 

HAROLD KAMENS 
OPERATING LOSS: Taxpayer, 
manufacturing 
sold _ partnership 
equipment at a loss. 
Such loss did not con- 
stitute a carry back loss. i 


contracts. 


‘> 





SALE: Taxpayer disposed of 
his interest in a partnership, the 
proceeds of which were received 
years and which 
Commissioner claims is ordinary 


Since Taxpayer parted 
with all his interest, transaction 
constituted a capital gain. Snow 


INCOME: 
payer was a member of a part- 
nership which sold all its assets 
to a corporation, except cash and 
Partnership 
continued for six months there- 
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Held: Sale constituted ordi- 
nary income rather than capital 
gain. Kaiser v. Glenn, D. C. 7-18- 
B23. 

TRANSFEREE LIABILITY: In 
1945, the father of taxpayer 
transferred to him certain as- 
sets as a gift at a time when 
the father was not insolvent. 
Subsequently, the Commissioner 
assessed tax liabilities against 
the father and the son. 

Held: In absence of insolven- 
cy, the transferee liability was 
ineffective. Gottlieb, T.C.M. 8-19 
5% 

ACCOUNTING METHODS: 
Taxpayer kept its books on a 
cash basis which the Commis- 
sioner changed to accrual basis. 

Held: Inclusion of accounts 
receivable in the opening year 
as sales was correct. Hughes, 8- 
21-53, T.C.M 

NET WORTH: In reconstruct- 
ing net income, Commissioner 
showed that the admitted assets 
were not correctly reported on 
the tax returns. 

Held: Net worth method was 
correctly applied. Kite, T. C. M. 
8-21-53. 

EVASION: Defendant, con- 
victed of tax evasion, alleges his 
failure to file a return was in- 
adequate for conviction. Proof 
showed that defendant commit- 
ted other affirmative acts of 
misrepresentation. 

Held: Above facts were suf- 
ficient to constitute the crime. 

WITHHOLDING TAXES: 
Plaintiff alleges that the law re- 
quiring the withholding of taxes 
on domestics is unconstitutional 


because it trespasses upon a 
domestic relationship. 

Held: Atcove law is constitu- 
tional. Abney v Campbell, Coll., 
C.C.A. 8-18-53. 

SUITS: Plaintiff seeks to en- 


join the Collector from collecting 
a narcotic tax on the ground 
that he has had no opportunity 


to argue the merits of the as- 
sessment. 
Held: Under Sec. 3653, no in- 
junction could issue. 
FAMILY PARTNERSHIPS: 
Plaintiff formed a family part- 


nership with his children as 


‘limited partners and performed 


little, if any, services. Commis- 
sioner reallocated profits giving 
the children a minor distribu- 
tion of earnings. 

Held: In absence of capital 
or services, the findings of the 
Commissioner will be sustained 
Weiss v. Johnson, Coll., C.C.A. 8- 
19-53. 

REV, RUL. 158, I. R. B. 1953: 
BASIS: Exercise by decedent of 
option to take reduced annuity 
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election 
ober 8, 1949; 
an election was made after 
value of the 


such 
Oct 
surviving 
includible in his gross estate un- 
der sec- 


tion 


the surviving spouse, 
al income tax purposes, 


8) 


tract 
tracte 


erate 
ness 
entity su 
Taxpayer made 
bution to the business although 
he was liable for the loss. 


deduct 
Haley v 
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